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SUMMARY: 

 ... Section IV outlines five core differences between the civil and common law cultures and their implication for clini-

cal education, and Section V offers a provisional description of a distinct civil law model of clinical education that takes 

these cultural differences into account.  ... With respect to legal education, in common law jurisdictions the teaching 

style tends to be at least somewhat interactive, with the professor pushing the students to interpret the cases and make 

arguments about what the legal doctrine should be.  ... I believe that the potentially problematic aspect of the work that 

we American clinical teachers are doing abroad relates to the development of clinical programs, as distinct from the 

introduction of interactive teaching methods.  ... As described by my European colleagues and the Moliterno-Harris text 

on international ethics cited above, the attorney-client relationship appears to be less important in the civil law system 

than in the common law system.  ... Seeing clinical teaching as a way of employing "scientific" techniques to teach sub-

stantive law is, I think, the key to making clinical legal education succeed in civil law countries and to developing clini-

cal programs that will have long-term viability.  ... In this essay I have tried to outline some of the most important dif-

ferences - in history and culture, education, and lawyering - between the two systems, and I have offered a framework 

for thinking about the role of clinical methodology in civil law curricula and teaching. 

 

HIGHLIGHT:  This essay reflects upon the work that U.S. clinical teachers have done in helping to bring clinical 

methodology to law schools in European civil law jurisdictions. The essay examines some of the differences between 

the U.S. common law and European civil law systems with respect to the conception, teaching, and practice of law. The 

essay suggests that U.S. clinical teachers have not been sufficiently sensitive to these differences in legal culture. The 

essay describes five core differences between the two systems and their implications for effective clinical education in 

civil law systems. The essay concludes with recommendations for future cross-cultural pedagogical collaboration be-

tween U.S. clinical teachers and their European colleagues. 

  

 

TEXT: 

 [*131]  

Introduction 

  

 It was my first trip to the region. My colleague and I were in a meeting with our international partner, who was the di-

rector of a law clinic in an Eastern European law school and a prominent member of the faculty. We had collaborated 

with this clinic director on several occasions and viewed her as an important supporter of our work. 



 

 

The subject of the meeting was a fact pattern for an interviewing simulation that we were planning to use as a train-

ing tool for upcoming clinical conferences throughout the region. A U.S. graduate student from this clinic director's 

country had worked with us to develop the fact pattern, and we were very happy with the end product. Today the clinic 

director was reviewing our work. She had invited a friend of  [*132]  hers, a judge, to the meeting. 

The judge read the fact pattern slowly and thoughtfully, a stern look on her face. Finally she looked up and said 

something to the clinic director in their common language. The clinic director turned to us and spoke: "The judge says 

the law is incorrect." We immediately explained that the purpose of the fact pattern and simulation was not to teach sub-

stantive law but to develop interviewing and counseling skills. Therefore, we said, the law itself was not really that im-

portant, and anyway, it was probably accurate enough for the purposes of this simulation. The clinic director nodded 

and resumed speaking to the judge, again in their language. The two engaged in a discussion for five more minutes. At 

the end of this exchange, the clinic director turned to us and spoke: "The judge says the law is incorrect." 

Fast forward now some six years after that first experience with the Eastern European judge. I am preparing for a 

clinical teaching workshop with colleagues in another country. The law schools of this country have a well-developed 

system of law school clinics. My feeling is that the teachers have many ideas and that my role, as in many of our clinical 

classes at home, will be simply to get a discussion started and let them talk to and learn from each other. I plan carefully 

for facilitating this discussion. The day before this workshop I meet with two of the teachers who will be participating. 

"We are very happy to have you," they say. "We are excited about your session." 

"I'm so pleased. Is there anything in particular you would like to discuss tomorrow?" I ask. 

"No, that is up to you," they reply. "Only, please don't walk in and tell us that you are only interested in hearing 

what we have to say. One of your colleagues from another university in the U.S., who is wonderful by the way, always 

does that. We are so tired of talking to each other. We want to take advantage of your presence and hear what you have 

to tell us." We want to learn from you!" (A frantic revision of my plan occurs over the next 24 hours.) 

These two stories, six years apart, frame the period of my most active involvement in international work related to 

law teaching. Primarily through Columbia's Public Interest Law Institute ("PILI") n1 under the direction of Ed Rekosh, I 

have traveled extensively in Central and Eastern Europe - primarily in the Balkans - as well as Israel and the Palestinian 

Territories. n2 Like many of my clinical colleagues, I  [*133]  have been involved in teacher trainings, conferences, 

workshops, and program evaluations. I have met many inspirational, dedicated teachers and intelligent, creative, engag-

ing students. I believe that I can count many of these international colleagues as friends. This has been some of the most 

rewarding work of my professional life, a feeling that I know I share with many U.S. clinical colleagues. 

In doing this international work, what has always impressed me about the approach developed by Ed Rekosh and 

others is that it emphasizes the importance of developing the kind of "client-centered" orientation that we teach in clin-

ics. Those of us who have worked with PILI have been taught the importance of attaining a level of cultural compe-

tence. First and foremost we listen to our international partners and try to see the issues through their eyes. We do not 

tell them how to do things; we help them figure out the approach that will be best suited to meeting their needs. In clini-

cal teacher "lingo," we use a non-directive style in our work. 

Over these years, as I had looked back and reflected upon that early experience with the Eastern European judge, I 

had become convinced that my U.S. colleague and I were "right" and that the judge was "wrong." The judge was the 

product of a traditional lecture-based legal education and simply did not understand the purpose and methodology of 

clinical legal education. Yes, we could have handled this in a more sensitive, skillful manner, but in the end, the judge 

was simply locked in a traditional, static method of legal education. 

The international work that I have done over these years has all been wonderful, heady stuff. And I believe that my 

U.S. clinical colleagues and I have accomplished a good deal by providing support and mentoring to our newer interna-

tional clinical colleagues. And yet- 

As I think about these two stories, I feel that we may be missing something essential. I fear that in relying upon our 

non-hierarchical, non-directive, listening style we may, in fact, be failing to hear part of what our "clients" are trying to 

tell us. It may be that we have overlooked some important differences between our common law based system and the 

primarily civil law based systems in which we have been working. Put simply, these civil law systems place great im-

portance on the teaching of legal doctrine. In addition, they value the imparting of information from "experts" in the 

field. It may be that we have overlooked these differences and have been too quick to dismiss the "top-down" substan-



 

 

tive law-based teaching style in favor of our  [*134]  own American common-law, non-directive, legally indeterminate, 

fact-based approach to law teaching. n3 

This is not to say that we have it wrong. Our international partners certainly agree that interactive teaching is gener-

ally preferable to a straight lecture method. But I feel that we U.S. teachers have neither thought carefully enough about 

the kind of interactive teaching that is most appropriate for the perspectives, orientation and needs of our civil law col-

leagues nor engaged these colleagues in a conversation about how best to do this. We have enough collective experience 

to begin to do that, and a goal of this essay is to suggest a framework for undertaking this collaborative task. 

Section I of the essay describes the history of international collaborative efforts. This story has been told very well 

and in detail by others, n4 and I provide only a brief overview. Section II discusses the differences in the way law is 

defined, taught, and practiced in the civil and common law systems. Section III examines the ways in which the efforts 

of U.S. funders and clinical teachers to develop clinics in civil law societies may have involved a measure of blindness 

to cultural differences. Section IV outlines five core differences between the civil and common law cultures and their 

implication for clinical education, and Section V offers a provisional description of a distinct civil law model of clinical 

education that takes these cultural differences into account. The essay concludes with some proposals for the next stage 

of collaborative international work. 

I. Lessons from the History of International Collaborative Efforts 

  

 The history of U.S. lawyers and law teachers working extensively abroad begins with the Law and Development 

movement of the 1960's. This movement was described and critiqued in often cited works by David M. Trubek and 

Marc Galanter, and John Henry Merryman. n5 More recently, Leah Wortham and Peggy Maisel have provided  [*135]  

thoughtful, detailed histories of this movement. n6 Both have described the ethnocentric qualities of the movement, 

which was premised on the idea that American models could be exported to "developing" countries and that the results 

would be improved legal systems. The critics of the movement came to believe that these ideas were naive and even 

misguided. As Maisel describes it, 

 

  

 The specific projects [of the Law and Development movement] included aiding in research and upgrading legal educa-

tion which largely meant teaching U.S. law courses in foreign law schools, using U.S. style teaching methodologies... . 

... Many of the efforts themselves, according to the critics, grew out of a form of legal ethnocentrism, i.e. a belief 

that desired social change would result from making the legal institutions in developing countries resemble those in the 

United States. This ethnocentrism was based on assumptions made without learning about the local context and without 

meaningful consultation with legal scholars in the host country. As a result, few of the desired 'reforms' were ultimately 

accepted or institutionalized. n7 

 

  

 After recounting this history, as well as the history of the more recent "New Law and Development," "Democracy 

Promotion," and "Rule of Law" movements, n8 Maisel and Wortham provide useful prescriptions for successful inter-

national collaborations. They describe the importance of cultural sensitivity and humility and of obtaining knowledge of 

the country's history and legal system before beginning work in that country. n9 Other U.S. clinical teachers have added 

similar reflections, based upon their own experiences working in various countries. n10 

The problems associated with the Law and Development Movement reflect the more general challenges associated 

with "transplanting" legal systems onto each other. Comparative law scholars have focused on the process by which 

such transplants occur, n11 and more  [*136]  importantly, on the factors that determine whether such transplants will 

be effective. Daniel Berkowitz, Katharina Pistor, and Jean-Francois Richard have suggested that the success of a legal 

transplant will depend upon the transplanted system's adaptation to the receiving society's needs and the receiving soci-

ety's familiarity with the transplanted system: "For the law to be effective, it must be meaningful in the context in which 

it is applied so citizens have an incentive to use the law and to demand institutions that work to enforce and develop the 

law." n12 

Thus, the history of the Law and Development and subsequent movements, and the analysis of the ways in which 

legal systems are transplanted, indicate that successful international collaboration in legal education involves at least 



 

 

two elements: a subjective attention to issues of cultural sensitivity in transmitting ideas, and a practical attention to the 

utility of these ideas to the receiving "host" country. 

Attention to both of these factors is further complicated by the fact that most of the countries in which U.S. teachers 

do collaborative work have a civil law tradition. The difficulties of transmitting ideas from the peculiar U.S. common 

law system to these civil law systems are significant and reflect fundamental differences between the two legal "cul-

tures." n13 These cultural differences in the conception, teaching, and practice of law, which are typically under-

appreciated by U.S. law teachers who undertake international work, are explored in the next section. 

 [*137]  

II. Across the Great Divide: Law, Legal Education, and Legal Practice in the Common Law and Civil Law Systems 

A. Sources and Conceptions of Law 

  

 Gary Bell has provided an extremely useful summary of the historical origins and development of the common and 

civil law systems. n14 He describes the common law system as having originated in England after the Norman conquest 

of 1066. The decisions of the newly established royal courts became the common law of the kingdom, and this system 

was spread to countries that became part of the British Empire. n15 

Bell traces the origins of the civil law system to Rome in the Fifth Century B.C. The Roman law was codified for 

the Eastern Roman Empire by Justinian in the Sixth Century A.D., and the Justinian Code remained in effect in the 

Eastern Empire for many centuries. In Western Europe, Roman law was revived in the Eleventh Century A.D., when the 

University of Bologna started teaching Roman law, and Roman private law eventually spread throughout continental 

Europe. In Western Europe the law codification occurred in France in 1804, and in Germany in 1896. The countries of 

the world with civil law systems have variations of the French or German model. n16 

Bell also discusses the differences in the roles of judges and law professors in common law and civil law systems 

and the implications these differences have for legal education. In common law jurisdictions, cases are the primary 

source of law, reflecting the way in which law developed through the decisions of the royal courts and, later, of courts 

in countries under the British Empire. In contrast, the primary source of doctrine in civil law jurisdictions is the code or 

statute, again reflecting the historical codification of law in these jurisdictions. n17 

Law in common law jurisdictions is therefore "bottom-up" and inductive, moving from the particular to the general; 

the synthesis of individual cases interpreting specific factual situations creates the body of legal doctrine. n18 Judges are 

therefore the most important legal authorities. n19 In civil law jurisdictions, all of this is reversed. Law is "top down" 

and deductive, starting from the general theory and principles  [*138]  set out in the law codes and the treatises, and 

applying these to the particular case. n20 Law professors, the authors of these treatises, have a leading role in defining 

the law in civil law jurisdictions. n21 The implications for legal education are obvious - in common law jurisdictions, 

students will study cases, while in civil law jurisdictions, they will focus on codes and treatises. 

Several authors have described further theoretical differences between the two systems. Nicholas Kasirer distin-

guishes between the rule-oriented differences ("Law's empire") and a more philosophical approach, focusing on the 

mind sets inherent in the two systems ("Law's cosmos"). n22 In describing the differences between the two systems, 

Kasirer focuses on the contrasting sources and uses of law. He first summarizes the grand design of the civil law: "It 

very often takes shape in a rationalist enactment that civilians call 'code'; it is a gold mine of transcendent values and 

principles, of vocabulary, of categories of thought, and of basic classifications that provide the cement for all private 

law... ." n23 Kasirer contrasts this with the common law, which he describes as "the unseen treasure ..., buried deep in 

the case reports, to be dredged up in the courtroom tomorrow and the next day, without the benefit of much of a map." 

n24 

John Henry Merryman's analysis is consistent with Kasirer's. According to Merryman, the civil law curriculum 

classifies law as a social science, and law is, accordingly, treated in a more "scientific" manner than in a common law 

system. n25 The lawyer and judge in the civil law  [*139]  system are technicians or operators of a machine built by 

others, while the lawyer and judge in a common law system are social engineers. These differences are mirrored in the 

approach to legal scholarship in the two systems: The civilian professor wants to build a theory or science of law, while 

the common law professor is more interested in examining the system at work and solving concrete problems. n26 

Pierre Legrand focuses on another aspect of the common law/civil law dichotomy - the common law's greater em-

phasis on facts and narrative. n27 Legrand sees this as part of the cultural differences between the two systems. He de-



 

 

scribes the culture of the civil law system as "conceptual-rational," and that of the common law system as "factual-

relational." n28 He suggests that these differences are deeply ingrained in the respective legal societies and that "'a law-

yer brought up within a system of judge-made law [common law] has a legal outlook utterly different from one who has 

grown up within a codified [civil law] system.'" n29 Legrand expands on this idea: 

 

  

 There is both a civil-law and a common-law way of thinking about the law and ... those two frameworks differ pro-

foundly from each other. Moreover, such difference is irreducible so that it is not possible for a civilian to think like a 

common-law lawyer (or for a common-law lawyer to think like a civilian). It does not matter how long a civilian spends 

studying the common law or living in a common-law jurisdiction; she can never transform herself into a common-law 

lawyer who would have been born, raised, and educated in the jurisdiction... . No matter how much common law the 

civilian eventually imbibes, she will always remain, to some extent, a civilian. n30 

 

  

 Perhaps most interesting, he describes the common law method as a feminist approach because of its emphasis on nar-

rative expressions of the particular experiences of the parties to a dispute. n31 

B. Differences in Legal Education 

  

 These differences between the two legal "cultures" affect the way law is taught and practiced in the two systems. With 

respect to legal  [*140]  education, in common law jurisdictions the teaching style tends to be at least somewhat interac-

tive, with the professor pushing the students to interpret the cases and make arguments about what the legal doctrine 

should be. The U.S. Socratic method is the best-known example of this. In civil law countries, lecturing is typically the 

dominant teaching style. Bell terms this style "magisterial" as "the professor exposes the law to his or her students, who 

take notes and do not intervene in class." n32 

While this dichotomy between an interactive approach and lecturing is commonly thought to be an essential distinc-

tion between the two systems, it is not clear that such a distinction is inherent. Julie Bedard acknowledges that the struc-

ture and style of the civil code, with its emphasis on broad abstract principles, has an obvious influence on the lecturing 

teaching style of the professor in a civil law classroom. n33 However, she argues: "There is ... nothing inherent in civil 

law that mandates the expository and didactic method or precludes the use of a Socratic method. Similarly, nothing in-

herently prevents a common law teacher from using a lecture format." n34 

My own conversations with teachers in European civil law jurisdictions suggest that the dominant lecturing style in 

these systems may be more a function of practical, economic necessity than pedagogical choice. n35 Public universities 

in these countries are inexpensive, and, as a result, enrollment and class size in the law schools of these universities tend 

to be much larger than in U.S. law schools. n36 Teachers in these schools could not use interactive methods, even if 

they wanted to, because the classes are simply too large for these methods to work. It is noteworthy that in the newer 

private universities in these countries,  [*141]  which have smaller class sizes, interactive teaching methods tend to be 

more widely used. n37 In short, the perception that interactive teaching methods are inherent to the common law ap-

proach and that "magisterial" teaching is necessary to the civil law approach may be oversimplified. 

Although the differences in teaching style may be due primarily to these practical economic factors, there are sig-

nificant differences in the pedagogy of the two systems. The conception of law as a "science" within the civil law sys-

tem and the emphasis on overarching theory and principles have important pedagogical implications. Because of this 

theoretical orientation, legal education in a civil law system is "closed" and "conceptual," while the greater emphasis on 

cases in the common law leads to a pedagogy that is more "pragmatic and open." n38 The role of the law professor in 

the "scientific" civil law system is to impart this body of knowledge to the students. n39 It is therefore natural that 

within a civil law system a professor would be seen as an authority figure and the source of doctrinal information, while 

in a common law system more emphasis would be placed on the professor's ability to engage the students in an exami-

nation of the development and evolution of the law through decisions in individual cases. Thus, although interactive 

teaching methods can be used in either context, the role of professor as central authority figure is a critical aspect of 

civilian legal education in a way that it is not in the common law system. 

C. Differences in the Practice of Law 

  



 

 

 In addition to these educational differences, there are significant practice differences. The most obvious are the respec-

tive roles of judges and lawyers. As noted above, judges are the primary "law makers" in the common law system. 

However, paradoxically, they play a mostly reactive role in litigation. It is the lawyers who make the important choices 

and control the litigation process. Judges respond to what is brought to them - motions, discovery disputes, etc. - but 

because most civil litigation is resolved through settlement, a judge may actually have relatively little to do with the 

conduct or outcome of a typical case. n40 Even in a trial the judge plays a largely passive  [*142]  role, acting as a kind 

of referee by ruling on evidentiary questions and objections, charging the jury, and reading their verdict. 

In contrast, judges in the civil law system are in control from the beginning. Under the inquisitorial method that is 

used in civil law jurisdictions, judges, not lawyers, decide what evidence is necessary and from whom. They dictate the 

timing and flow of a case, including which witnesses should be examined. A typical trial, civil or criminal, will consist 

of a series of examinations conducted by the judge, with the role of the lawyers limited to suggesting additional ques-

tions for the judge to ask of each witness. n41 

These differences in the way litigation is conducted have important implications for the attorney-client relationship. 

Because it is the judge, rather than the lawyer, who will be examining the lawyer's client, the lawyer may see it as rela-

tively unimportant to spend time preparing the client to testify. In fact, it is possible that the client will not be testifying 

at all. For example, I was told by Dutch lawyers that in a typical civil suit in the Netherlands, it is thought to be too ex-

pensive to have the client testify in person. Instead, absent significant disagreements about the relevant facts, attorneys 

prepare and submit written summaries of client and witness statements and simply argue the case orally in court, focus-

ing on the applicable law. n42 

These practical differences reflect a more fundamental difference in the way the attorney-client relationship is per-

ceived in the two systems. While the attorney's primary duty is to the client in the U.S. common law system, n43 this is 

not necessarily true in civil law jurisdictions. In European civil law jurisdictions, a lawyer is seen to have a role that is 

more independent from the client. 

 [*143]  In their text Global Issues in Legal Ethics, n44 James Moliterno and George Harris have compiled source 

material describing this role difference. After noting that the civil law systems tend to be less client-oriented than com-

mon law systems, Moliterno and Harris quote one commentator's observations about some of the differences between 

the U.S. and European codes governing the practice of law: 

 

  

 In the United States society thinks about the lawyer primarily as an agent of the client, one who acts because of, and at 

the direction of, the client. In other words, the lawyer is a derivative person, whose duties flow from the client. In con-

trast the CCBE [Council of the Bars and Law Societies of Europe] Code suggests a perspective in which lawyers some-

times can be viewed as acting for themselves, as opposed to acting as the agents of, and at the direction of, clients. Ac-

cording to this perspective, the lawyer is sometimes perceived as an independent being who has rights and duties which 

do not necessarily derive from the client. n45 

 

  

 My conversations with a group of international participants in a summer ethics course I taught in Budapest in 2007 

corroborated the analysis offered by Moliterno and Harris. The European participants told me that in European civil law 

systems, lawyers are viewed as independent from their clients. n46 

This difference in role conception has at least two important ethical implications. First, in presenting their clients' 

cases, civil law attorneys are not deemed to be vouching for the truth of their clients' statements. As a result, ascertain-

ing the truthfulness of one's client may not be a significant ethical concern for the civilian lawyer. Second, rules about 

conflicts of interest are much looser in the European civil law systems than in the U.S., because civilian attorneys are 

not seen as being in an exclusive relationship of loyalty with their clients. n47 

A further difference in legal practice between the two systems is the absence of "cause lawyering" in the civilian 

legal culture. I first became aware of this in 2006, when I was preparing for a clinical teacher training in Eastern 

Europe. I initially proposed using an ethics problem involving a potential conflict between two classes of clients repre-

sented by the same civil rights organization. n48 However, my  [*144]  European co-trainers told me that the partici-

pants would find the example to be incoherent, because class actions - and cause lawyering generally - do not exist in 

their legal culture. n49 



 

 

Mark Drumbl has written about this difference in legal culture in the context of work in Mexico, another civil law 

jurisdiction. He recounts the efforts of environmental groups operating in the U.S. and Canada to enforce provisions in 

the North American Free Trade Agreement relating to environmental protections and their misunderstanding about the 

civil law. n50 Drumbl first describes the U.S. and Canadian "public interest litigation model" in which courts are seen 

as "a tool to effect policy change and to ensure that governments respect their commitments." n51 He then describes the 

cultural confusion this has caused in Mexico: 

 

  

 The "public interest litigation" model is not found in civilian jurisdictions such as Mexico. Courts have considerably 

narrower rules of standing, and judges have considerably reduced powers to interfere with legislative and administrative 

decision-making. Hence, when American environmental groups turn to courts, or to the CEC [Commission on Envi-

ronmental Cooperation], to oblige Mexico to respect its environmental laws, these groups act in a way that creates con-

fusion for the Mexican lawyer. Thus these groups may be following a course that will be ultimately ineffective... . No 

judicial or adjudicative body can interfere with an administrative failure to enforce, since such failures are perceived as 

policy decisions and are thus immunized from judicial review. Similarly, when statutory "gaps" occur in Mexico, these 

are filled by administrative regulations and interpretations. n52 

  

  [*145]  Drumbl uses this example to make the larger point that lawyers need to be trained not only in the laws of other 

countries, but also in the legal cultures of these countries. He offers the environmental case as an example of the failure 

of U.S. law schools to offer comparative legal education that truly prepares students for transnational practice by teach-

ing them about differences among legal cultures. Drumbl observes: "Many law schools offer comparative law courses. 

What is less clear, however, is the extent to which these courses prepare the graduate for transnational legal practice, or 

assist the graduate in understanding how legal practitioners within the relevant foreign jurisdiction generally cogitate 

issues, address problems, and draft documents." n53 

Thus, the deep cultural divide between civil and common law systems is reflected in their respective histories and 

theoretical underpinnings, as well as their approaches to legal education and the practice of law. Following upon Mark 

Drumbl's observations that U.S. law schools fail to train lawyers in these cultural differences, I suggest in the next sec-

tion that U.S. clinical teachers may be guilty of a similar shortcoming in our work with clinical programs in civil law 

systems. 

III. The New Clinical Law and Development Movement: Another Example of Legal Imperialism? 

  

 As discussed in the first part of this essay, the Law and Development Movement of the 1960's was criticized for being 

naive and culturally insensitive. Can the same be said of the more recent international work of U.S. clinical teachers? 

Richard Wilson has raised this as a possible concern for those of us who are engaged in what he calls the "global 

movement for clinical legal education." n54 Recalling the problems that arose at the time of the Law and Development 

movement in the 1960's and '70's, Wilson poses the question: "Is the export of clinical legal education to developing or 

transitional countries another form of what was then called 'legal imperialism'?" n55 

Having raised this as a possible concern, Wilson immediately dismisses it. He suggests that "clinical legal educa-

tion sells itself on its merits, not as a distinctly American version of legal education that is  [*146]  forced on unwilling 

recipients," and that although the "allure of international funding" is certainly a factor, the primary motivation for law 

school leadership and students is that they have "heard or seen for themselves the benefits of clinical legal education as 

an effective methodology for the preparation of new practicing attorneys." n56 Wilson therefore concludes that efforts 

to bring clinical education to an international audience have been welcomed by and helpful to the recipients. n57 

I am less confident. I fear that, despite our good intentions, U.S. clinical teachers have exhibited a degree of cultural 

blindness in the way we promote clinical programs in civil law countries. I say this because I do not believe that we 

have taken the time to appreciate fully the fundamental differences between the common law and civil law systems and 

that, as a result, we have "oversold" U.S. models of clinical education that are ill-suited to the civil law context. n58 

In making this argument I want to distinguish between two related pedagogical concepts: clinical education and in-

teractive teaching methods. While all clinical education is interactive, not all interactive teaching is clinical. For exam-

ple, an instructor in a non-clinical, doctrinal course might use a variety of interactive teaching methods, including "So-

cratic" questioning, small group discussions, and role-play dialogues. I believe that the potentially problematic aspect of 



 

 

the work that we American clinical teachers are doing abroad relates to the development of clinical programs, as distinct 

from the introduction of interactive teaching methods. 

With respect to interactive teaching, I completely agree with Richard Wilson about the benefits of our work abroad. 

As Wilson argues, the introduction, primarily by clinical law teachers, of these teaching methods has had a profound, 

and extremely positive, effect on legal pedagogy in civil law societies. In Europe, it is no exaggeration to suggest that a 

revolution in legal education is underway. As noted in the second part of this essay, legal education in civil law societies  

[*147]  has traditionally been delivered through lectures in large auditoriums. The professor essentially reads to a mass 

of anonymous students, with no interaction between teacher and student. However, this is all changing very quickly, as 

several examples will show. 

In Skopje, Macedonia, a new system has been introduced at the law school in the past year. Student attendance is 

registered electronically - students swipe their identification cards as they enter the classroom. Professors award stu-

dents grades for class participation, and the law school requires professors to enter these grades electronically after 

every class. Students have access to these grades throughout the semester. n59 

In Bialystok, Poland, the Dean has asked the law faculty to attend a four-hour workshop at the beginning of the 

term about the use of interactive teaching methods in the classroom. Interactive teaching methods are used extensively 

by at least one law professor, who has incorporated techniques from a street law clinic that he teaches into his criminal 

law course. There are also Polish texts on interactive teaching techniques, street law clinics, clinical teaching generally, 

and moot court programs. n60 

In Olomouc, Czech Republic, a compulsory, interactive lawyering skills course has been introduced in the first 

year. A cadre of interested faculty members has been recruited and trained to teach this course. n61 

In the Netherlands, the University of Leiden has a required moot court program for all students in their third year. 

The students work on simulated trials that are based on actual cases, and practicing lawyers are recruited to judge. Some 

limited faculty oversight is also provided. n62 

These are a few examples of changes taking place in European legal education. They provide a sense of the many 

ways in which traditional civil law teaching methods are giving way to more active and engaging techniques. 

In Central and Eastern Europe, this greater use of interactive  [*148]  teaching methods is no doubt due in signifi-

cant part to the influence of American clinical teachers who have visited the region in the past ten years through pro-

grams funded by ABA-CEELI, the Soros Foundation's Open Society Institute, the Public Interest Law Institute, n63 

university exchange programs, and other sources. In Western Europe, these changes are largely the result of the Bolo-

gna Process, which is transforming all of European higher education. n64 The Bologna Process requires law faculties to 

examine the relationship between the quality of legal education and the demands of the profession. n65 The Bologna 

Process is also affecting legal education in Central and Eastern Europe. n66 

It is therefore clear that, as Wilson argues, the introduction of interactive teaching methods has benefited law facul-

ties within civil law systems, and that these methods have won acceptance. Students have eagerly embraced the oppor-

tunity to engage more directly with their professors, and at least the more innovative among the professors share this 

enthusiasm. These results support the conclusions of Julie Bedard in her work examining the combined civil and com-

mon law degree program at the McGill University. As noted above, Bedard argues that interactive teaching techniques 

are as well suited to civilian teaching as to common law teaching. n67 

Interactive teaching methods are therefore generally a good thing in any legal system. n68 That's the easy part. The 

harder part is distinguishing between interactive teaching generally and clinical teaching  [*149]  specifically. Clinical 

teaching programs reflect specific goals about educating students for practice. n69 As such, these programs are very 

much a product and reflection of their legal cultures. Thus, if U.S. clinical teachers, in our international collaborations, 

are not mindful of crucial differences between the legal cultures of civil and common law societies, we risk promoting 

clinical program models that will not work in civil law systems. The next section represents an attempt to define the 

core cultural differences that must be taken into account in order to engage successfully in international clinical collabo-

ration. 

IV. Five Core Differences Between the Civil and Common Law Cultures and Their Implications for Clinical Edu-

cation 

  



 

 

 As discussed in the second part of this essay, the list of potentially relevant differences between the civil and common 

law cultures is quite long. However, I want to focus on five aspects of the civilian legal culture, which distinguish it 

from the common law culture. I believe that these reflect the core differences between the two systems and that they are 

typically underappreciated by U.S. clinical teachers. The five aspects are: 1. the importance of substance, rather than 

process; 2. the importance of mastering, rather than creatively interpreting, legal doctrine; 3. the limited importance of 

the attorney-client relationship; 4. the importance of an informed authority figure; and 5. the lack of a concept of cause 

lawyering. 

This list is reflected in the two anecdotes about my international work with which I began this essay. In the first, a 

clinic director in the host country had asked a judge to review a proposed scenario for an interviewing simulation. The 

judge was very critical, because she did not feel that the scenario adequately reflected the relevant substantive law. In 

the second, my clinical colleagues in the foreign school I was visiting caused me to change my plans for a workshop I 

would be conducting. They told me that the teachers who would be attending would not be interested in listening to 

each other's comments - which was precisely what I had intended - but would want instead to hear from me as the out-

side "expert." While I did not really appreciate it when the events occurred, I think that these stories reflect some fun-

damental  [*150]  aspects of the civil law culture. 

The lessons from the first story correspond roughly to the first and second differences between the civil and com-

mon law systems described above - the importance of substance, rather than process; and the importance of mastering, 

rather than creatively interpreting, legal doctrine. What the judge was trying to tell us was that for the students in her 

country, the most important lawyering skill was a mastery of the substantive law. This was what supervisors and judges 

would expect of these students when they graduated into the legal profession. It would not be the students' creative use 

of facts and their ability to "think on their feet," but their solid grounding in doctrine, that would count. For the judge, if 

the simulation did not teach and model that skill, then it could not be successful. 

In addition, while the judge may not have had this explicitly in mind, her comment also reflected the third of the 

differences noted above - the limited importance of the attorney-client relationship in the civil law system. As described 

by my European colleagues and the Moliterno-Harris text on international ethics cited above, n70 the attorney-client 

relationship appears to be less important in the civil law system than in the common law system. The lawyer's duty to 

the court system trumps the duty to the client, and the lawyer is seen as presenting the client's case, without necessarily 

vouching for the client. Moreover, the client plays a limited role - if any - in the court proceedings, where written sub-

missions predominate over live testimony. Thus, a sophisticated understanding of interviewing and counseling tech-

niques may actually be much less important in such a system. In reacting negatively to the proposed interviewing simu-

lation, the judge in my story may therefore have been conveying an important message - the interpersonal skills that we 

were trying to teach in the simulation were relatively unimportant compared to the substantive skills that she felt ought 

to be taught. 

Similarly, my second story - about the clinical colleagues who requested that I not have them talk to each other - 

corresponds to the fourth civil/common law distinction noted above - the importance of an informed authority figure in 

the civilian culture. This idea, of course, is most vividly illustrated by the traditional use of the lecture method in civil-

ian law teaching. However, even when more interactive teaching methods are used, the professor is still seen as the au-

thority on the codified legal doctrine that is fundamental to the civilian system. Everything in such a system is "top-

down," because law is embodied in a code, and the code must be learned. 

 [*151]  Judges and law professors are the living embodiment of this core of knowledge. While interactive methods 

can be used to help students deepen their understanding of the doctrine, the students still expect to learn from the pro-

fessor, rather than from one another. Similarly, practicing lawyers expect the judges to control the flow of information 

and to test the lawyers on their knowledge of the legal doctrine. My colleagues who caused me to change my planned 

presentation likewise saw me as the authority figure, because of my longer experience in clinical teaching; they ex-

pected and wanted to learn from me, rather than have me facilitate an opportunity for them to learn from one another. 

These observations call into question the efficacy of the non-directive teaching methods that are prized by U.S. clinical 

teachers. At the very least we need to re-examine the goals of such methods when we use them in civil law settings. 

Finally, the lack of a concept of cause lawyering in civil law systems, at least in Europe, may make it difficult for 

these systems to implement a U.S. model of clinical education, which is often dependent on such a cause lawyering ap-

proach. Much of the history of clinical education in the U.S. has involved an effort to effect broad social change through 

large-scale legal advocacy. n71 To the extent that clinics in the U.S. focus their teaching and their casework on "big" 

cases, especially class actions, or other forms of cause lawyering, they will simply not translate well into a civilian sys-



 

 

tem. n72 For these reasons we need to use clinical teaching models that are more appropriate to the civilian legal cul-

ture. A possible framework for developing such models is described in the following section. 

 [*152]  

V. Moving Toward a Distinct Civil Law Approach to Clinical Education 

  

 Where do we go from here? The first stage of the development of clinical education in Europe saw an influx of funding 

from U.S. sources, as well as the extensive involvement of U.S. clinical teachers. These efforts were essential in helping 

European clinical programs to get started. But it is now time to step back and think about the next stage in that devel-

opment. What does European civil law clinical education look like? What should it look like? And what, if anything, 

can/should U.S. clinical teachers do to help? 

This is an exciting and challenging time for legal education in Europe. The Bologna Process has called for a broad 

reform of higher education, and the European Law Faculty Association has discussed the ways in which the Bologna 

Process can lead to the incorporation of practice-oriented education into European law school curricula. n73 The law 

faculties of Central and Eastern Europe have pioneered the development of clinical education programs, but the Bolo-

gna Process will likely cause these programs to spread to Western Europe as well. 

My colleague, Lusine Hovhannisian of PILI, has described the importance of clinical education in training Euro-

pean lawyers for the dynamic international practice world they are entering. n74 She describes clinical education as a 

system of problem-solving based education, in which students learn actively, rather than passively absorbing informa-

tion. n75 

How do these broad goals fit into the European civil law educational system? The answer must begin with recogni-

tion of the theoretical and practical underpinnings of the civil law system, which are described in the preceding sections. 

The theoretical, top-down, code-based, magisterial civil law culture is very different from the interpretive, fact-based, 

judge-made culture of the common law. It is critical to remember that for the civilian, law is a science. n76 

This view of law as a science actually fits quite well with the goals of clinical education. The key is to view the 

classroom as a kind of scientific "laboratory" in which professors teach the scientific, substantive principles of law and 

then ask the students to engage in the central activities of the natural or social scientist: hypothesis, experimentation, 

and refinement of the hypothesis in response to test results. n77  [*153]  Professors do this by employing interactive 

teaching methods - students are asked not merely to read and listen, but to work with and test their understanding of the 

legal doctrine imparted by the professor. In doing so, students become actively engaged in their own legal education. 

But this scientific legal "laboratory" involves more than interactive teaching methods. Students are required to ex-

amine these legal principles through the lens of their effect on society and clients. Just as a chemist is interested in ex-

amining the results of mixing different substances, the law student engaged in scientific methods will be interested in 

examining the effect of applying the pure substance of legal doctrine to particular societal contexts: How do these laws 

work in practice? Do they achieve their desired effects? Are they logical? Just? Equitable? These are some of the ques-

tions that can be tested through this process. The professor guides the students through this process of investigation and 

reflection by designing case studies, simulations, topics for small group discussions, and other interactive exercises. 

Seeing clinical teaching as a way of employing "scientific" techniques to teach substantive law is, I think, the key 

to making clinical legal education succeed in civil law countries and to developing clinical programs that will have 

long-term viability. Those of us who seek to introduce our U.S. clinical teaching methods into civilian societies must 

respect the dominant role that the teaching of doctrine plays in these societies. As discussed above, clinical legal educa-

tion is a kind of "legal transplant" from the United States, and scholars agree that such transplants cannot be successful 

unless they are seen as meaningful and beneficial to the receiving society. n78 It is important for U.S. law teachers to 

recognize that a stand-alone course that focuses on process and the teaching of skills and values does not fit easily into 

the civilian legal culture. Because of the importance that this culture places on doctrinal, "scientific" teaching, clinical 

methodology will be seen as valuable only if it is employed in service of that core civilian educational mission. A corol-

lary of this is that clinical teaching methods should be seen as a supplement to, rather than replacement for, lecture-

based teaching. Lecturing is an efficient and often effective way to impart doctrinal concepts and provide students with 

a breadth of substantive knowledge, and it will therefore continue to play an  [*154]  important role in civilian legal 

education, even as this education becomes more interactive. 

Viewed in this way, clinical education can be an extremely valuable complement to the civil law curriculum. Clini-

cal teaching methodology supports the goals of doctrinal civilian legal education in at least two ways: First, by causing 



 

 

students to work directly with legal principles and assume responsibility for their own learning, clinical teaching meth-

ods deepen the students' understanding of the legal doctrine. Second, to the extent that clinical teaching methods cause 

students to participate more actively in all of their courses, professors will get a better sense of how well the students 

understand the material, and professors can then adjust their teaching accordingly. By making the professor's teaching 

of substance more effective, this approach will also reinforce the role of the professor as the expert, from whom the stu-

dents are learning the science of law. 

The civil law "cathedra" system of organizing subject matter by scientific discipline can also be used to introduce 

new disciplines to the curriculum to support the goals of clinical education. For example, legal ethics is not currently 

taught systematically in European law schools. A U.S. law teacher might suggest modifying the content of existing sub-

stantive courses by inserting ethics teaching into these courses through a kind of "pervasive method." n79 However, a 

civil law professor, who views each substantive course as encompassing a discrete topic, would find this to be a strange 

approach and would likely resist it. A more productive alternative approach might therefore be to work within the exist-

ing cathedra system and introduce ethics as an additional "scientific" discipline. 

Finally, the cathedra system will also largely dictate the types of cases that the clinical program will handle. Each 

clinic in a civilian system will typically be attached to a cathedra, and the clinic's caseload will correspond to that cathe-

dra's area of substantive law. n80 This method of caseload selection contrasts with the more freestanding law reform 

approach often favored by U.S. clinical teachers. The caseload in a civilian clinic will instead be seen as supporting the 

scientific substantive teaching mission of the cathedra. 

Conclusion 

  

 Over the past several years, clinical programs have developed  [*155]  with financial and technical support from U.S. 

foundations and clinical teachers. U.S. clinical teachers have enjoyed a fruitful collaboration with their European col-

leagues. The resulting professional and personal relationships have been rewarding to all parties. 

However, these harmonious partnerships may mask a significant cultural divide and blindness to that divide among 

U.S. clinical teachers. U.S. clinical teachers may be guilty of some of the mistakes of the Law and Development move-

ment, because we do not typically have a sufficiently deep and nuanced understanding of the civil law systems with 

which we work. Beyond the most obvious differences, such as the role of judges, lawyers and parties in litigation, there 

are less visible, but no less important, cultural differences between the two systems. In attempting to "transplant" mod-

els of clinical legal education developed in the United States into these civilian educational settings, we often overlook 

the ways in which these models may be inappropriate to the receiving societies. As a result our efforts may not be useful 

to the receiving schools and may even be counterproductive, if they cause our hosts - whether out of politeness, funding 

concerns, or other reasons - to implement ill-fitting educational models that cannot achieve long term success. 

In this essay I have tried to outline some of the most important differences - in history and culture, education, and 

lawyering - between the two systems, and I have offered a framework for thinking about the role of clinical methodol-

ogy in civil law curricula and teaching. To test and develop these ideas I recommend two broad projects for U.S. clinical 

teachers, as we move to the next stage of collaboration with our civil law colleagues. 

First, we need to educate ourselves about what clinical models are currently in place in the civil law countries. Now 

that the first wave of funding and consultation has occurred, it is important to go back and simply learn, by conducting a 

kind of "listening tour." Among the questions we might ask as we observe these programs are: 

 

  

 . Which of the law clinics that were initiated in the past few years have achieved sustainability? How were they able to 

do so? 

. Which of the clinics were not able to survive, and why? 

. What do the current models look like? Why were they designed in this way? 

. What aspects of the legal culture are reflected in the choices that have been made? 

. In what way are these civil law clinics different from U.S. models? What are the reasons for these differences? 

. In designing the clinic, to what extent were U.S. examples followed? Were any aspects of the U.S. models specifi-

cally rejected, or tried and discarded? 



 

 

 [*156]  . How are these clinics designed to prepare students for the legal profession that they will be entering after 

graduation? 

. What is the place of the clinics within the broader law school curriculum? 

 

  

 The second project, which can occur only after we have spent time educating ourselves through firsthand observation 

and conversations, is to meet with our international colleagues and have a frank discussion about how (and whether) we 

can be helpful to them in the next stage of their work. As people who make our living training students to interview 

clients, we should be able to approach our civilian colleague "clients," start where they are, learn about their future 

goals, and determine how we can help them achieve those goals. 

Like so many of my clinical colleagues in the U.S., I have found the first stage of international collaboration exhila-

rating. The second promises to be no less so. 
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